HOW ARE DEBTS
HANDLED AFTER

Estate Planning and Special Needs Trusts

SOMEONE DIES IN TEXAS?
“Probate is the legal process that is typically required after
a death to ensure that the decedent’s assets are identified,
located, and eventually transferred to the rightful
beneficiaries or heirs of the estate. Another important
aspect of the probate process, however, is addressing debts
of the decedent.”

STEPHEN A. MENDEL
Houston Texas Estate Planning Attorney

Unfortunately, a
death often triggers
an important legal
obligation –
probate. Probate is
the legal process
that is typically
required after a
death to ensure that
the decedent’s
assets are identified,
located, and eventually transferred to the rightful beneficiaries or heirs of
the estate. Another important aspect of the probate process, however, is
addressing debts of the decedent.
If you are a beneficiary or heir of an estate you should understand how
those debts could impact your inheritance. If you are the Executor or
Personal Representative of an estate, you will be responsible for all aspects
of creditor claims during the probate process, making it important that you
understand the often complex rules for notifying and paying creditors of
the estate.
Most Personal Representatives (PR) retain the services of an experienced
Texas estate planning attorney during the probate process to ensure that
the creditor notification, evaluation, and payment process is accomplished
in full compliance with the probate laws of the State of Texas; however,
gaining a basic understanding of how creditor claims are handled is a good
place to start if you find yourself the appointed PR.
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PROBATE BASICS – TYPES OF PROBATE IN TEXAS

Like most states, Texas has more than one type of probate process. Small
and/or simple estates may be able to use a small estate affidavit/procedure
or muniment of title in lieu of formal probate. An estate that does not
qualify for a streamlined alternative to formal probate must go through
dependent or independent administration.
Dependent probate requires a considerable amount of court oversight that
calls for the PR to get approval from the court for all major decisions during
probate. An independent administration requires much less oversight and
allows the PR considerable discretion and freedom to make decisions
during the probate of an estate.
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WHO MUST BE NOTIFIED OF PROBATE?

In essence, all known secured creditors of an estate, as well as all creditors
whose identity could be reasonably ascertained, must be given notice of the
probate of an estate. A secured creditor is one who has a claim secured by a
deed of trust, mortgage, or other lien upon property that is part of the
decedent’s estate.
Unsecured creditors of an estate must also be notified that probate is
underway; however, the rules regarding how and when an unsecured
creditor must receive notice are not as strict as those for secured creditors.
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WHO IS RESPONSIBLE FOR NOTIFICATION?

An Executor or Personal Representative must be “qualified,” by the court.
The formal term for this is “receiving letters testamentary.” An Executor is
nominated by a decedent in his/her Last Will and Testament. In the case of
an intestate administration, or one where no Will was left behind, the court
must approve a Personal Representative who volunteers or is appointed to
the position.
Once approved, the Executor/PR becomes responsible for the
administration of probate, including notification of creditors of the estate.
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WHEN MUST NOTIFICATION OCCUR?
Notification to unsecured creditors, and to the public at large, must usually
occur within 30 days after a PR has been qualified by the court. Notification
to secured creditors must usually occur within 60 days after qualification by
the court.

HOW MUST NOTIFICATION BE ACCOMPLISHED?
Notification to unknown
unsecured creditors is
accomplished by
publication in an area
newspaper. The published
notice must include the
date of issuance of letters
held by the representative,
the address to which the
claims may be presented
and an instruction of the representative’s choice that the claims be
addressed in care of the representative, in care of the representative’s
attorney or in care of “Representative, Estate of _________”. A copy of
the notice, along with an affidavit from the publisher, must be submitted to
the court.
Notification to secured creditors, and thoseunsecured creditors who are
known, requires the PR to send notice by certified or registered mail, return
receipt requested, addressed to the record holder of the indebtedness at the
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holder’s last known address. Furthermore, the PR must file proof with the
court that notice was given to each secured creditor.
If a PR fails to give the required notices, both the PR and the surety on the
bond can be held liable for damages that are suffered by a creditor as a
result unless the creditor was otherwise notified of the probate.

HOW ARE CLAIMS CLASSIFIED AND PRIORITIZED?
Sometimes, an estate lacks the assets to pay all the claims filed by creditors.
With that possibility in mind, the law classifies creditor claims as follows:
1. Funeral and medical bills for the decedent’s last sickness up to
$15,000.
2. Expenses related to administration of the estate.
3. Secured claims, including tax liens.
4. Child support arrearages that have been reduced to judgment.
5. Taxes owed to the State of Texas.
6. Claims for the cost of confinement (jail or prision).
7. Repayment of medical assistance payments made by the State
under Chapter 32, Human Resources Code.
8. All other claims.

NOTE: Debts owed to the United States Government must be paid before
any claims are paid to any creditors of the estate.
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Claims are then prioritized, for purposes of paying claims, as follows:
1. Funeral expenses and last illness up to $15,000.
2. Allowances to surviving spouse and/or children.
3. Expenses of administration and expenses incurred in preservation,
safekeeping and management of the estate.
4. Other claims in order of classification.

HOW ARE CLAIMS PAID?
Claims are paid out of estate assets when sufficient assets exist. A PR may
pay, without fear of personal liability, an approved claim at any time out of
estate assets as long as the claim has been approved, is not barred, and the
PR believes there are sufficient assets in the estate to pay the claim.
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WHAT IF SUFFICIENT LIQUID ASSETS ARE NOT
AVAILABLE?
If sufficient liquid assets are not available to pay all approved claims the PR
will eventually have to authorize the sale of estate assets to pay claims.

WHAT HAPPENS IF A CLAIM IS DENIED?
If a creditor’s claim is denied the creditor has 90 days in which to file suit
for the alleged debt. The debt is then litigated by the court. If the creditor
fails to file suit within the 90 day time period the debt is forever barred.
Whether you are a beneficiary, heir, Executor, or Personal Representative
of an estate, the debts of the decedent could directly impact you. If you have
specific questions about how those debts will affect your duties or your
inheritance, you should consult with the attorney for the estate or your own
Texas estate planning attorney.
Harris County,Creditor Claims in a Decedent’s Estate
TYLA,Texas Probate Passport
NOLO,Texas Probate: An Overview
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planning. Mr. Mendel’s guiding principle is to provide his clients with quality legal
services tailored to each client’s specific needs and goals.
Mr. Mendel has been providing quality estate planning for Houston and surrounding
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protecting their families from the devastating legal effects of disability and death. The
aim of the firm is to help you accomplish your estate planning goals and to take the
mystery out of the planning process.
Specific services include, but are not necessarily limited to, design and preparation of
wills & trusts, asset protection, use of family limited partnerships as part of the planning
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The Mendel Law Firm, LP
1155 Dairy Ashford
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Houston, TX 77079
Phone: (281) 759-3213
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