TEXAS ESTATE PLANNING
MYTHS AND

MISCONCEPTIONS
— How MUCH DO YOU REALLY
KNOW ABOUT ESTATE PLANNING?

“There are a surprising number of myths and
misconceptions surrounding the subject of estate planning,
any one of which could be extremely detrimental to your
financial future and to that of your loved 01365. ”

\

STEPHEN A. MENDEL

Houston Texas Estate Planning Attorney
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Like many people, you may think you know as much as you need to know
about estate planning. You likely have a fairly good handle on your finances
and have sufficiently planned both for your own future and for your loved
ones in the event of your death. You might be surprised, however, to find

out how much you don’t know about estate planning.

There are a surprising number of myths and misconceptions surrounding
the subject of estate planning, any one of which could be extremely
detrimental to your financial future and to that of your loved ones. The best
way to ensure that your estate plan is on track is to consult with your Texas
estate planning attorney. In the meantime, however, take the following quiz
and see how many of the common estate planning myths you thought were

true and how many misconceptions apply to you.
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1.I DON’T NEED A LAST WILL & TESTAMENT UNTIL I
AM OLDER.
The all-time #1 most common estate planning myth is that a Last Will and
Testament is not
necessary until a
“magical” age is reached.
While it is true that the
need for comprehensive
estate planning
", increases with age, at
s P | least a basic Will should

be in place for everyone

over the age of 18.
Among the numerous reasons why everyone should have a Will, regardless
of age, are the following:
¢ Nomination of a guardian for minor children —if you
have a minor child your Will is a greatopportunity to tell a judge
who you nominate as that child’s guardian in the event one is
needed following your death.
¢ Safeguarding family heirlooms — without a Will you have
no control over who will receive sentimental items or family
heirlooms. Worse, they could be sold during the probate of your
estate and lost forever.
You never know when you will strike it rich —life can be
unpredictable. You could win the lottery tomorrow or, more likely, reap the

rewards of a successful career over the next several years. Because you
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never know when you will “strike it rich,” it is always best to have at least a

basic Will in place at all times.

2. ESTATE PLANNING IS ONLY FOR THE WEALTHY.

Another common misperception is that you need to have accumulated a

significant

amount of
wealth before a

comprehensive

estate plan is

warranted. On

the contrary,
just as you
develop a

financial plan

prior to

financial success, you need to create an estate plan prior to amassing
significant assets. Estate planning is also about distributing assets after

death and avoiding estate taxes — two things that are related to wealth.

Last, but not least, estate planning is about planning for incapacity, making
sure you are secure in your retirement, and protecting loved ones. These

issues have nothing to do with the size of your fortune.
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3. IF I DIE WITHOUT A WILL THE STATE OF
TEXAS GETS MY PROPERTY.
This common misperception comes from the concept of state intestate
succession laws. Only in very rare cases where absolutely no living heirs can
be found will the state get your assets when you die. The state laws of

intestate succession, however, will determine who does get your assets if

you die without a valid Last Will and Testament in place.

4. IF I DIE WITHOUT A WILL MY SPOUSE
DECIDES WHO GETS MY ASSETS.

One reason people often give for not executing a Will is that they are

married and, therefore,

their spouse will get to
decide who gets what when
they die, making a Will
unnecessary. This could

happen; however, a more

likely scenario is that your
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remaining assets will go to

children, if you have any. If your spouse does inherit everything, he/ she can
legally do anything with the assets. Unless you leave behind a Will, your

spouse is under no obligation to share his/her inheritance with anyone.
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5. IFI HAVE A WILL MY FAMILY DOESN’T HAVE

TO WORRY ABOUT PROBATE.

Probate avoidance is a great estate planning goal; however, it won’t be

achieved with only a
Will in place. Your Will
only gives the probate
court guidance with
regard to distributing
your estate assets. As
long as your estate
includes probate assets

though, probate will be

necessary. Moreover,

the more probate assets

you have, and the more

complex those assets are, the longer probate will take and the more it will
cost. The way to avoid probate is by creating a comprehensive estate plan
that focuses on incorporating probate avoidance strategies and tools into

the plan.

6.1 SHOULD PUT MY ADULT CHILD ON THE TITLE
TO MY HOUSE.
A common misconception is that simply adding an intended beneficiary to

your home or other assets is an easy way to avoid complicated estate

planning. The problems with doing this, without expert guidance, are two-
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fold. First, you must use the correct type of co-ownership to accomplish the
intended goal. Second, and more important, you then risk creditors of the
beneficiary having access to the asset during your lifetime. You could even

lose your home in your child’s divorce!

~7. A LIVING TRUST ALWAYS ELIMINATES ESTATE
TAXES.
A living trust, in and of itself, does not necessarily eliminate estate taxes.

The right type of living trust with the right trust terms can be used as part

of an overall strategy to reduce, or even eliminate estate taxes.
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8. ALL LIFETIME GIFTS ARE SUBJECT TO GIFT
TAXES.

This misconception stems from the existence of the federal gift and estate
tax. It is true that the value of all lifetime gifts combined with the value of
all assets owned at the time of death are potentially subject to federal gift
and estate taxes; however, there are a variety of exemptions and exceptions
to this general rule. For example, a taxpayer may make gifts valued at up to
$14,000 each year to an unlimited number of beneficiaries tax free. Certain
educational and medical related gifts are also exempt from gift and estate

taxes.

9. I DON’T NEED TO WORRY ABOUT MEDICAID
PLANNING UNTIL I’M OLDER.

This can be a costly myth. Approximately half of all seniors eventually
depend on Medicaid to help pay the high cost of long-term care. To qualify
for Medicaid the value of your countable resources must be below the
program limit. Transferring
assets at the last minute in
order to qualify won’t work
because Medicaid uses a five
year “look-back” period to
check for improper
transfers. Therefore, the
time to include Medicaid

planning in your estate plan
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1S NOW.

10. SINCE I’M MARRIED I DON’T NEED TO
WORRY ABOUT INCAPACITY PLANNING.

People often think that a spouse will automatically take care of everything
should incapacity strike. This “plan” has several flaws. First, what happens
if your spouse pre-deceases you in the same accident that causes your
incapacity? Second, your spouse may not legally be entitled to control all
your assets, despite being your spouse. Finally, your spouse may not always

make the same decisions you would with regard to healthcare decisions.
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11. I DON’T NEED A LAWYER TO DRAFT SIMPLE
ESTATE PLANNING DOCUMENTS.

In today’s electronic age it is possible to find most basic estate planning
forms online or at your local office supply store. However, there is a
virtually endless list of reasons why you should not rely on those forms,
including, but not limited to, the following:

e They are often “stale” and do not conform to current laws.

¢ They are not state specific.

¢ You might not properly execute the form.

¢ They cannot give you legal advice.

¢ There is no way to determine how the forms will interact with each

other.

Leaving behind an invalid or poorly drafted Will, trust agreement, or other

estate planning form can be expensive. These forms frequently lead to

lengthy and costly

e — —
litigation because the e =\
. ‘; “;e 6}0\' P penefit of mY = - Article
intent of the drafter (you) e pp——" s

S
¢ issue DY IE -
1 dire

cannot be discerned from

the form and the form

itself is invalid. Spending

- an ) ——

@E%mmmt

a relatively small amount
of money now to have an

experienced estate

planning attorney help

create your estate plan will almost always save you and/or your

beneficiaries considerably more money and time in the long run.
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12. ONCE MY ESTATE PLAN IS IN PLACE I CAN
REST EASY.

Yes and no. Once your estate plan is in place you can rest easy until it is

time to review and update the plan or until a life event requires an

immediate revision. Your estate
plan should be reviewed as a
matter of course every three to five
years. It should also be revised
when certain events occur, such
as:

e Marriage or divorce (yours

or a beneficiary’s).

¢ Birth or death.

e Move to a new state.

¢ Changes in the law.

¢ Significant change in

financial circumstances.

So how did you do? If you believed

several of these myths and/or were
under some of these misconceptions you are not alone. Estate planning is
something that everyone needs to do; yet, most people know little about it.
That is why it is always best to work closely with an experienced Texas
estate planning attorney during the creation of your initial plan and

throughout your lifetime as circumstances change.

Texas Estate Planning Myths and Misconceptions — How Much Do You Really Know about Estate Planning? www.mendellawfirm.com



REFERENCES:

Forbes, 10 Common Estate Planning Myths That Can Be Detrimental to

Your Family
Entrepreneur, The 7 Most Common Estate Planning Myths

Texas Estate Planning Myths and Misconceptions — How Much Do You Really Know about Estate Planning? ~ www.mendellawfirm.com



http://www.forbes.com/sites/financialfinesse/2012/10/03/10-common-estate-planning-myths-that-can-be-detrimental-to-your-family/
http://www.forbes.com/sites/financialfinesse/2012/10/03/10-common-estate-planning-myths-that-can-be-detrimental-to-your-family/
http://www.entrepreneur.com/article/191796

About the Author

Stephen A Mendel

‘\'5‘ . Stephen A. Mendel is a member of the American Academy of Estate
- Planning Attorneys, a national organization that serves the needs of legal
professionals whose practices focus on estate planning and asset
protection. The Academy fosters excellence among its members and helps
them deliver the highest possible service to their clients. Stephen A. Mendel provides a
broad spectrum of strategies and planning tools that can accomplish very diverse goals.

Mr. Mendel is an attorney who focuses a substantial part of his practice on estate
planning. Mr. Mendel’s guiding principle is to provide his clients with quality legal
services tailored to each client’s specific needs and goals.

Mr. Mendel has been providing quality estate planning for Houston and surrounding
area clients for many years. His firm helps numerous people who are concerned about
protecting their families from the devastating legal effects of disability and death. The
aim of the firm is to help you accomplish your estate planning goals and to take the
mystery out of the planning process.

Specific services include, but are not necessarily limited to, design and preparation of
wills & trusts, asset protection, use of family limited partnerships as part of the planning
process, buy-sell agreements, business counseling, and succession of closely held, family
owned businesses.

The Mendel Law Firm, LP
1155 Dairy Ashford

Suite 104

Houston, TX 77079
Phone: (281) 759-3213
Fax: (281) 759-3214
www.mendellawfirm.com


http://www.mendellawfirm.com/estate_planning/estate-planning

